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Abstract 

Research on abuse of rights examines the application of a 

contemporary theory rooted in Islamic jurisprudence. This theory 

aims to prevent negative use of rights causing harm to others. 

Specifically, this study focuses on the right of a guardian in Islamic 

law to approve the marriage of assigned women, ensuring their 

rights and interests. However, guardians can abuse this right by 

unjustly preventing women from marrying or proposing a 

different competent man against their choice. In such cases, 

women may seek the intervention of a judge to allow a suitable 

marriage. The researchers analyze and compare jurisprudential 

opinions, presenting evidence and stating the correct 

perspective. The study concludes that the guardian's marriage 

right is limited to safeguarding the women's best interests and 

considering the suitability of the husband.Keywords: 

Arbitrariness, right, guardian, abuse. 

 

Preface 

Praise be to God, Lord of the Worlds, and peace be upon the Master 

of the Messengers, our Master Muhammad, and his family and 

companions, after them : 

mailto:m.yousef@aau.edu.jo
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God Almighty is the owner of all existence, land, and sky. He bestows 

sovereignty on whom He wills and withholds it from others, testing 

or punishing as He sees fit. Allah says, "Say, 'O Allah, Owner of 

Sovereignty, You give sovereignty to whom You will and You take 

sovereignty away from whom You will. You honor whom You will 

and You humble whom You will. In Your hand is [all] good. Indeed, 

You are over all things competent'" (Quran, 3:26)  (1 .)  

 

Mismanagement of guardianship harms those under their care. 

Islamic rights have two restrictions: fulfilling God's purpose and 

considering societal interests. Guardians have the right to arrange 

marriages for females under their care, but some misuse this right 

by preventing suitable unions. Sharia limits this right and allows for 

replacement if misused. The study highlights the societal impact of 

spinsterhood and negative consequences of forced marriages. 

Excessive conditions and unjust rejections hinder resolution. The 

study aims to clarify competency criteria and enable judgment of 

rejecting suitable suitors   (2 .)  

 

Significance of the Study: 

This study addresses spinsterhood's impact in Arab and Islamic 

societies, disrupting social structure and promoting immorality. 

Undesired marriages forced by guardians result in negative 

consequences for the entire family. The problem is worsened by 

excessive criteria and unjustified rejections claimed as guardians' 

God-given rights. This study aims to enhance understanding of 

competency criteria, enabling evaluation of guardians rejecting 

suitable suitors . 

 

Study Problem : 

This study addresses the following questions : 

 

    Competency traits recognized by Islamic Law and when denying 

marriage based on these traits becomes arbitrary for guardians. 

    Criteria applied to the theory of arbitrariness in cases of guardian 

abuse. 

     Whose preference takes priority when a woman desires to marry 

a competent individual but her guardian prefers another ? 

 

Study Aims : 

This study aims to : 
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 1 -    Clarify jurists' understanding of right, arbitrariness, and 

guardianship . 

2-  Identify relevant competency traits . 

3-   Determine circumstances in which a guardian is considered 

arbitrary in exercising their guardianship right over females . 

 

Methodology: 

 

1- Descriptive approach: Extracting jurists' opinions on 

guardian arbitrariness and competency conditions . 

  2-  Analytical approach: Analyzing and comparing jurists' opinions, 

discussing disputes, and presenting the researcher's perspective. 

Study Plan: 

This study comprises five papers, each with specific requirements: 

 

 First Paper: Defining study concepts and terms (e.g., right, 

arbitrariness, guardian). 

 Second Paper: Exploring arbitrariness in Islamic Law and its origins. 

 Third Paper: Examines competency in Islamic Jurisprudence, 

including definitions and disputed aspects. 

  Forth  Paper: Investigating proven abuse cases, such as a guardian 

preventing marriage to a qualified individual or imposing a different 

choice. 

  Fifth Paper: Analyzing criteria for arbitrariness in applying rights, 

considering subjective and objective standards. 

 

First paper: A Preface in Study Terminology . 

First requirement: Defining right in language and terminology 

Language: Right is the opposite of wrong, encompassing justice, 

truthfulness, and established existence. It can also refer to one of 

God's names and the opposite of falsehood. (2) 

Terminology: Right is defined as a specific jurisdiction established in 

Sharia, authorized by God or a person over others. Dr. Fathi AlDerini 

defines it as a jurisdiction recognized by Sharia that aims to achieve 

a specific interest. (3, 4, 5) The common element in these definitions 

is the concept of jurisdiction, signifying ownership or authority over 

something, with Dr. AlDerini's definition being considered the most 

accurate due to its emphasis on the legitimate purpose of right's 

legislation. 

Second requirement: Defining abuse 

Abuse is defined as acting in contradiction to the legislator's 

intention, accepted legally and in accordance with customs. If a right 
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owner contradicts the legislator's intention, they are considered 

abusive and may be deprived of that right. (6) 

Third requirement: Defining abuse in language and terminology 

Language: Examples of abuse include a husband imprisoning his wife 

or a man unjustly preventing a woman from getting married. Allah's 

command prohibits preventing women from remarrying their 

former husbands. (7) 

 

Terminology: 

Jurists define abuse as a man's disapproval of a woman's marriage 

to a suitable partner when both desire to marry each other. 

According to Ibn Qudama, abuse involves preventing a woman from 

marrying a competent individual upon mutual desire (8). 

Fourth requirement: Defining the guardian of marriage (Nikah): 

Language: The guardian is someone who takes charge, supports, 

loves, and has authority over the woman (9). 

Terminology: Jurists consider the guardian as someone who has 

legitimate authority over the woman. The Hanafi school 

distinguishes between desired guardianship for mature females and 

obligatory guardianship for young females or those with mental 

disorders. Ibn Arafa Al.Malky defines a guardian based on 

possession, paternity, wills, sponsorship, sultanate, or adherence to 

Islam. Similar definitions are found in the Shafi'i and Hanbali schools 

(10, 11, 12). 

Second paper: Abuse in Sharia 

First requirement: Abuse is prohibited in Sharia as it unjustly harms 

women and deprives them of their inherent rights. Quranic verses 

forbid preventing women from remarrying their former husbands, 

which was revealed in response to a specific situation (13, 14). 

Second requirement: Origins of abuse 

Abuse is discussed in two contexts: husband's abuse of his wife and 

guardian's abuse. The first involves restricting a wife's rights and 

demanding divorce. Prohibition of this type of abuse is emphasized 

in the Quran. The second context includes preventing a woman's 

desired marriage or forcing her into a different one. Such abuse is 

also prohibited in the Quran, allowing women to remarry their 

former husbands if all parties agree (15, 16, 17). 

This position is the focus of our research study: 

 

Dispute resolution: 

Jurists agree that a guardian's unjustified prevention of a woman's 

marriage to a competent individual is considered abuse, causing 
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harm. They also agree on the guardian's disapproval if the proposed 

man is proven to be incompetent. However, there is a dispute 

among religious schools regarding the specific qualities that define 

legitimate competency and when a guardian is considered virtuous. 

Therefore, our study aims to examine the reality of competency, its 

various aspects, and its boundaries. 

 

Third paper: The reality of competency according to jurists and its 

interpretations 

 

First requirement: 

Competency, in language, implies equality and equivalence between 

two entities (18). 

In terminology, competency refers to the equality between men and 

women in certain traits. Different religious schools define it as 

special equality, similarity, or approximate resemblance (19). 

 

Second requirement: The rule of requiring competency in the 

marriage contract and the jurists' disagreement: 

 

Regarding the requirement of competency in the marriage contract, 

jurists hold two doctrines: 

 

    The first doctrine states that competency is not a requirement for 

marriage. Jurists who support this view include AlHasan AlBasry, 

AlThoury, and AlKarkhy from the Hanafi school (20). 

    Supporting evidence: 

 

    Quranic verse emphasizes that the criterion for nobility is 

righteousness, regardless of origin or other factors (21). 

    A Prophetic Hadith highlights the equality and lack of superiority 

based on race or nationality, with devotion to God being the 

distinguishing factor (22). 

Narrated Abu Hurayrah: 

Abu Hind cupped the Prophet (saws) on his head. The Prophet (saws) 

said: Banu Bayadah, marry Abu Hind to your daughter, and ask him 

to marry his daughter to you.  (23) Similarly, Bilal proposed to a 

group of Ansar, but they refused to marry him. Then the Messenger 

of Allah told him: "Tell them that God's messenger demands you to 

marry me." (24) 

Connotation of the two Hadiths: 
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The Prophet's command to marry Bilal and Abu Hind, despite their 

lack of competence, suggests that marrying a qualified person is not 

obligatory. AlKarkhy argues that competency is less important in 

Sharia compared to other factors to avoid bloodshed. (25) However, 

jurists from the four Islamic schools of jurisprudence believe that 

competency is a requirement in the marriage contract, but an 

incompetent marriage can be dissolved upon the woman's or her 

guardians' request. (26) 

 

Evidence: 

1- Wathila b. al-asqa' reported the Prophet saying: "Allah granted 

eminence to Kinana from among Isma'il's descendants, and to the 

Quraish among Kinana, and to Banu Hashim among the Quraish, and 

He granted me eminence from the tribe of Banu Hashim." (27) This 

indicates varying status and lineage, where non-Hashemi and Al-

Muttalib individuals are not considered competent for Hashemite 

and Al-Muttalib individuals, according to AlNawawi. (28) 

 

2- Ali narrated the Prophet's words: "There are three things, 'Ali, 

which you must not postpone: Prayer when its time comes, a 

funeral, and the marriage of an unmarried woman when she finds 

one of suitable class for her." (29) This emphasizes the importance 

of timely marriage for unmarried women to qualified partners. 

 

3- Jaber Bin Abdillah narrated the Prophet's statement: "Do not 

marry women except to a competence, and no one should 

commence their marriage except their guardians, and the dowry 

which is less than 10 dirham is not considered a dowry." (30) 

Connotation: The command "do not marry women except to 

competence" is a clear evidence that marrying women to those who 

are not competent for them is not allowed, highlighting the 

mandatory nature of competency in Sharia. 

1 -     Aishah narrated: The Prophet said, "Choose the best spouse, 

marry compatible partners." (31) Ibn Omar's Hadith adds 

that Arabs are suitable for each other, except for certain 

professions  ( .32 )  

 2-    Connotation: This Hadith emphasizes lineage as a consideration 

for marriage competency. 

Reasoning: 

Spousal compatibility is crucial for harmonious relationships. A 

virtuous woman wouldn't accept an unworthy man, so men 

should consider competency. The husband's incompetency 
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has less impact, as customs affect the wife more. If the 

husband is unsuitable, the marriage weakens, affection 

fades, and respect diminishes. Parents prioritize religion and 

lineage, affecting marriages and hindering social goals ( .33 )  

 

Discussion and argument : 

Discussion of the first opinion : 

 

 1-    Considering the noble verse on competency is necessary, 

highlighting equality in rights and duties based on 

devotion (Al.Taqwa). Personal considerations like customs 

and wealth differ among individuals. Allah has blessed 

some with provision. (34) Superior knowledge brings 

honor. (35) People differ in social status and literary 

positions, aligning with human instinct. Sharia doesn't 

contradict instincts or customs not conflicting with 

religious principles ( .36 )  

2-   The command to marry may recommend prioritizing religion, 

with other competencies as secondary. Denying marriage 

to the deemed incompetent remains valid. The command 

to marry specific individuals may be a privilege, as seen in 

Khuzaymah's testimony being accepted alone ( .37 )  

Discussion of the second opinion : 

A. The first Hadith: God's choice doesn't imply incompetency in 

marriage. The Prophet married Zainab Bint Jahsh from the 

Quraish Tribe to Zaid Bin Haretha, a former slave. He 

advised Fatima Bint Hubaysh from the Quraish Tribe to 

marry Osama Bin Zaid Bin Haretha, whose father was a 

guardian . 

B. The Hadiths cited are weak and not considered strong evidence . 

 1- Ali's Hadith is weakened due to the inclusion of Sa'ed Bin 

Abdullah AlJuhany, considered anonymous by Abu HAtim 

AlRazy ( .37 )  

 2-   Jaber Bin Abdullah's Hadith is weak and weakened by AlArna'ot 

due to including Mubashar Bin Ateak, whose Hadiths 

aren't considered in Sharia ( .38 )  

3- Aisha's Hadith is weak and weakened by Althahaby and Ibn 

Hajar. (39)   

 

Subjective opinion: 
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After examining jurists' opinions, I believe that competency as a 

requirement in the marriage contract holds weight based on social 

customs rather than weak evidence. Competency manifests mercy 

and affection, essential for marriage, as diverse languages and colors 

are signs of knowledge. (40) 

 

Ignoring competency in marriage leads to instability and animosity 

between spouses and families. The marriage contract binds families, 

emphasizing the importance of considering competency. 

 

Third requirement: Competency traits. 

 

Though majority require competency, traits vary. Let's examine each 

trait separately based on jurists' views. 

 

First: Descent and lineage 

 

Most jurists, excluding Malikyeh, consider descent as a competency 

trait despite minor differences. 

 

Hanafis and Hanbalis view descent among Arabs only. Banu Hashim 

holds highest status, followed by Quraish. Non-Arabs are competent 

for each other, and within Quraish, non-Hashemi individuals are 

equal to Hashemi, as Prophet (pbuh) said, "Quraish is competent for 

each other." (41) 

 

Shafi'is differ, as non-Arabs are unequal to Arabs, and non-Qurayshi 

are unfit for Quraysh. Ali bin Abi Talib's hadith supports this, as 

Prophet (pbuh) said, "Advance Quraysh and do not get ahead of it..." 

(42) Shafi'is believe either everyone is competent or differences 

exist, making non-Hashemi and al-Muttalib unfit for Hashemi and al-

Muttalib. 

 

Wathila b.al-asqa' narrated, "Verily, Allah granted eminence to 

Kinana... Quraish amongst Kinana... Banu Hashim amongst 

Quraish..." (43) 

 

Competency matters among non-Arabs, favoring Persians over 

Nabateans and Banu Israel over Copts. (44) 

Certainly! Here's the revised paragraph with further reductions in 

word count : 
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Considering the father –excluding Prophet Muhammad's offspring- 

only, the mother holds no significance, even if she was a slave. A 

man with a non-Arab father and an Arab mother is not equivalent to 

a woman with an Arab father and a non-Arab mother. A person born 

to a slave mother is equivalent to one born to a free mother, as they 

follow their father's descent. Embracing Islam at different times also 

creates inequivalence, with a self-converted man not on par with a 

woman who has a father or more in Islam. A man with two Islamic 

fathers is not equal to a woman with three fathers  ( .45 )  

 

Secondly: Freedom 

 

The majority of jurists, including Hanafi, Shafi'i, Hanbali, and a 

narrative of Maliki school, consider freedom as a competency trait. 

A male servant is unequal to a free woman, as stated in the Quran: 

"Allāh presents an example: a slave [who is] owned and unable to 

do a thing and he to whom We have provided from Us good 

provision, so he spends from it secretly and publicly. Can they be 

equal? Praise to Allāh! But most of them do not know ( ".47 )  

 

A free woman should not marry a slave, even if she was previously 

enslaved, as it brings disgrace, as slaves are not allowed to act in 

their earnings  ( .48 )  

 

In the Maliki school, there is a disagreement on considering 

freedom : 

 

The first opinion suggests competency for the woman and the 

guardian, allowing them to waive it. AlMoghera proposes breaking 

the contract to avoid disgrace or harm. Another source states that a 

servant cannot be sought if the woman is of higher destiny, giving 

the guardian the right to reject him  ( .49 )  

 

Thirdly; Religion : 

 

Religion is a significant trait according to the majority of jurists. 

Hanafi defines it as devotion, asceticism, and righteousness. Even if 

a virtuous man's daughter marries an immoral man, jurists have the 

authority to respond due to its disgraceful nature. Maliki views it as 

religiosity in general, while Shafi'i and Hanbali define it as chastity, 

righteousness, and abstaining from prohibited acts. Thus, an 

immoral man is not equivalent to a chaste woman. The Quran 
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supports the consideration of religion: "then is one who was a 

believer like one who was defiantly disobedient? They are not 

equal ( ".50 )  

 

Muhammad bin AlHasan, of the Hanafi school, does not consider 

competency in religion, as it pertains to the hereafter, while 

competency concerns worldly matters. Abi Yousef suggests that if an 

immoral person shows chivalry, he is competent, but must keep it 

concealed to prevent disgrace  ( .51 )  

 

Fourthly; Craft : 

 

Jurists have differing views on considering craft as a competency 

trait. Imam Abu Hanifa excludes craft, deeming it replaceable and 

non-essential. Abi Yousef, however, argues that craft is considered 

only if the owner acts immorally, such as in the case of weavers, 

cuppers, and sweepers.(52) Therefore, a person in such a craft is not 

equal to someone from a different profession, like an exchanger's 

daughter. Maliki does not mention craft in their books, indicating 

that they do not consider it as a competency trait.(53) 

 

Fifthly; Money: 

 

Jurists disagreed on considering money as a competency trait. 

Hanafi and Hanbali schools considered it, but disagreed on the 

amount. Hanafi defined the amount as owning advanced dowry and 

alimony, while Abu Yousef stated that alimony alone makes a man 

competent. Hanbalis determined the amount based on the woman's 

right, stating that a wealthy woman should not marry a poor man 

due to potential harm. Maliki and Shafi'i schools agreed on not 

considering money as a trait, as it fluctuates and does not define 

one's worth. (54-56) 

 

The most accurate opinion is that religion and freedom should be 

considered in competence, while money and craft should not. 

 

Justification: 

Firstly: Religion: Prophetic Hadith supports considering religion and 

character when choosing a spouse. (57) 

 

Secondly: Freedom: A slave is not equal to a free person in terms of 

guardianship, as per Islamic Sharia provisions. The example of Zaid 
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bin Haritha's marriage to Zainab bint Jahsh illustrates this 

distinction. (57) 

 

Thirdly: Lineage, craft, and money are not considered as 

competency traits. The noblest in the sight of Allah is the most 

righteous, regardless of lineage. (58) 

Connotation: The verse indicates that superiority criteria between 

people is devotion and sincere fear of God, and the evidence of that 

is what God’s messenger said: (O people, your God is one, and your 

father is one, an Arabic has no superiority over a foreigner, nor a 

foreigner over an Arabic, and a red has no superiority over black, nor 

black over red, except in the fear of God). (59) 

 

Additionally, God Almighty explained why he made people as tribes 

throughout interaction and familiarizing, which can be achieved by 

the mean of marriage.    

 

 

1. It was narrated that Allah’s messenger –may peace be upon him- 

said: (marry Zaid bin Haretha –who was a released slave- to 

Zaynab bint Jahsh). (60) 

 

2. Fatima bint Qais approached the Prophet Muhammad, seeking his 

guidance regarding potential marriage proposals. She informed 

him that both Mu'awiyah bin Abi Sufyan and Abu Jahm had 

expressed interest in marrying her. The Prophet (peace be upon 

him) advised her by saying, "Regarding Abu Jahm, he is always 

carrying a stick on his shoulder, and as for Mu'awiyah, he is a man 

of limited means without much wealth. Instead, marry Usamah bin 

Zaid." Although Fatima initially had reservations about Usamah, 

the Prophet insisted that she marry him. Consequently, she 

followed his advice and married Usamah. As a result, their 

marriage was blessed by Allah and they enjoyed prosperity, which 

led to others feeling envious. (61) 

3. Act of companions: 

 

Abu Huthayfa –witnessed Bader battle with the prophet- adopted 

Salem and married him to his niece (Hind Bint Otbah). (62) 

 

Fourthly: as for craft: it is not considered a competence trait, and the 

evidence for that is what Allah’s messenger said to banu Bayadah 

when they rejected to marry Abu Taybah because of his cupping 
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craft, Allah's Messenger said : (Marry Abu Taybah, unless you do it, 

there will be sedition on earth and great corruption. They said: Yes, 

and honor.), Allah’s messenger considered their rejection here 

because of his career a huge corruption in earth. (63) 

 

Fifthly: Money: Allah's Messenger married his daughter, Fatima, to 

Ali Bin Abi Talib who was destitute, and he only had an iron shield 

that he offered as a dowry to Fatima.   

 

Allah's messenger married a poor man to a woman who offered 

herself to him. A lady approached the Prophet (صلى الله عليه وسلم) expressing her 

desire, but he remained silent. One of his companions offered to 

marry her instead. The Prophet (صلى الله عليه وسلم) asked if he had anything to offer 

her, but the man had nothing. The Prophet (صلى الله عليه وسلم) advised him to 

search for something, even if it was just an iron ring. The man 

returned empty-handed and offered half of his waist sheet. 

However, the Prophet ( صلى الله عليه وسلم) explained that it wouldn't suffice for 

either of them. The man left, but the Prophet (صلى الله عليه وسلم) called him back. 

Upon learning of his knowledge of the Qur'an, the Prophet (صلى الله عليه وسلم) 

married the woman to him in exchange for the portion he knew by 

heart (64). The Jordanian Personal Status Law considers 

religiousness, wife's alimony, and ability to pay the dowry as criteria 

for competency, as stated in Article (21) paragraph (a). 

 

Fourth paper: proven abuse cases 

 

First requirement (1): Guardian prevents woman from marrying 

qualified. 

 

Jurist majority agreed   (2 :)  

 

The guardian preventing the woman from marrying a qualified 

person, who fulfills the considered competency traits, is annulled, 

and she can transfer her issue to the judge. 

 

Badaa’ Al-Sana’i by Al-Kasani: If she married a competent person, 

marriage is not annulled; guardian's role is protection from disgrace, 

negated by marrying a competence, so if he refuses a competent 

match, he will be abusive  ( .65 )  

 

Al-Hawi for Al-Mawardi: If the man is competent and guardian 

rejects due to hatred, the guardian is abusive ( .66 )  
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Ibn Qudama: If husband is competent, the governor can command 

the marriage; if not approved, the governor intervenes ( .67 )  

 

Hashiyat of Ibn Abidin: Guardian is abusive if he disapproves 

marriage to a competent with dowry similar to woman's peers; not 

abusive if man is incompetent and dowry is less ( .68 )  

 

Shafi'is disagree, guardian should not disapprove competent match 

solely based on lower dowry, as dowry is woman’s right ( .69 )  

 

Second saying (3): Malikis accept guardian's disapproval if harm 

does not occur . 

 

Enormous explanation: Father not abusive until harm occurs at least 

once  ( .71 )  

 

Ibn AlQasem: Father not abusive in rejecting first or couple of 

proposers until harm is apparent  ( .72 )  

 

Probable saying (4): Preventing woman from marrying a considered 

competent leads to harm without legitimate justification . 

 

Jordanian Personal Status Law (Article 18): Competency should not 

be disapproved, dowry should not be lower than usual (Article 20) . 

 

Second requirement (5): Guardian desires woman to marry one 

person while she desires another . 

 

Preface : 

 

Woman desires to marry a qualified person, but guardian rejects for 

his chosen match. Is the guardian abusive? 

 

Jurists' doctrines: 

 

Hanafis (1): 

 

 1-   If father rejects a competent suitor for another, he's abusive. 
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 2-   Detail: If another competent suitor is present and father rejects 

the first, he's not abusive. But if father rejects the competent suitor 

and waits for another, he's abusive. (73) 

 

Malikis and Hanbalis: 

 

They say if a woman desires a competent suitor but father wants 

another, her choice prevails. Judge can compel father to marry her 

choice unless a valid reason for refusal exists. Father's rejection 

without reason is abusive. 

 

Al-Desouki's footnote: If woman desires a more qualified suitor than 

guardian's choice, judge can demand their marriage. If guardian 

refuses without clear reason, judge or assigned person can marry 

her, and guardian is abusive. (74) 

 

Ibn Qudamah: If she wants a competent suitor but he refuses for 

another, he's abusive. If she wants an incompetent suitor and he 

disapproves, he's not abusive. (75) In another position, he added: 

This is Ahmad's apparent doctrine. If she desires a competent suitor 

and he rejects, he's abusive. (76) 

 

Shafi'is: 

 

Ruling differs for compelled and unforced guardians: 

 

1-    Forced guardians (father, grandfather, etc.) can marry under 

their guardianship without approval. 

 2-   Unforced guardians cannot marry those under their 

guardianship without approval. 

 

Two cases: 

 

 1-   Type 1 father: 

   A. If he disapproves her choice, he's not abusive; he acts in her best 

interest. 

  B. He can't forbid her as it's not virtuous. 

 

   2- Type 2 guardian: 

    He can't strictly forbid her, or he'd be abusive. (78) 

 

Probable saying : 
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Preventing a daughter's marriage to a chosen competent suitor for 

another is prohibited abuse. Forcing a woman into a marriage she 

doesn't desire, even if the suitor is qualified, is unjust and infringes 

upon her rights. Legal texts affirm a wife's right to choose her 

husband if he's suitable. Coercion and compulsion undermine 

stability and hinder progress. 

 

Hadith from Abu Hurairah: Permission of a previously married 

woman must be sought, and a virgin's consent is required. Silent 

consent is considered permission ( .79 )  

 

Narrated Ibn 'Abbas: A virgin girl's father married her against her 

will, but the Prophet )صلى الله عليه وسلم(     allowed her to exercise her choice. This 

shows her guardian violated her right to marry without consent. This 

aligns with Jordanian Personal Status Law, where Article (18) allows 

the judge to authorize the marriage of a virgin, aged fifteen or above, 

to a qualified suitor in case of guardian's abuse without legitimate 

reason, provided the dowry meets the common known standards 

stated in Article   (20 .)  

 

Arbitrariness is linked to guardian's abuse, as it involves prohibiting 

a female from marrying a suitably competent individual. 

Fifth paper: Arbitrariness criteria in applying right and its 

applicability on guardian abuse cases 

 

This practical paper discusses the application of arbitrary theory to 

guardians' misuse of rights and its potential for abuse. 

First Requirement: Subjective Criterion (Personal): 

A. Intent to Harm: The law prohibits acts intended to harm others, 

even if concealed. Unjustified actions solely aimed at causing harm 

contradict legislative intentions. Shatby emphasized the prohibition 

of such acts, including mistreatment of the wife, harming inheritors, 

separating the wife from her family, and false accusations. 

B. Misuse of Rights: Arbitrariness occurs when guardians deviate 

from their legislative aim of safeguarding the interests of those 

under their care. This includes ensuring individuals marry competent 

partners for happiness and stability. 

Second Requirement: Objective Standard Criterion 

This criterion relates to the evident imbalance of interests observed 

in cases of guardian abuse. 
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A. Imbalance of Individual Interests: When the interest sought by the 

right holder greatly outweighs the resulting harm, the action 

becomes prohibited. In cases of guardian abuse, the female's 

interest in marrying a competent partner takes precedence over the 

guardian's individual interest. 

B. Severe Harm: Guardian abuse not only harms the female but also 

jeopardizes her chances of marrying a competent partner, 

potentially leading to lifelong spinsterhood. Sharia aims to achieve 

interests and alleviate harm. 

C. Societal Damage: Guardian abuse has broader consequences, 

affecting society as a whole. Disrupting the institution of marriage 

can lead to corruption and vice, damaging families and societies. 

Prophet Muhammad stressed the importance of accepting suitable 

suitors to prevent temptation and widespread corruption. 

The study outcomes: 

  1-  Right: Recognized by Sharia, it denotes authority or fulfillment 

of a requirement. 

  2-  Competency is crucial for marriage and dissolution of contracts, 

as it fosters affection and mercy. 

  3-  Competency traits include religion, freedom, and absence of 

repulsive defects. Lineage, money, and craft are not considered by 

researchers. 

  4-  The guardian has the right to arrange marriages for females 

under their care, but this right is restricted for their benefit. 

 5-   Preventing a female's marriage to a competent suitor for 

personal preference is an abusive and prohibited act by the 

guardian. 

And our last prayer is that praise be to God, Lord of the worlds 
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