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Abstract 

The habitual residence is one of the most important standards in private 

international law, as it has been used in several fields at the national and 

international levels, as it replaced the domicile and nationality, being 

more flexible and open to the needs of individuals, until it became a key 

attribution officer to determine international jurisdiction and determine 

the applicable law in many national legislation and international 

conventions. 
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Introduction  

First: Definition of the research: 

Habitual residence is used in various fields, such as tax law, social security 

law and law relating to foreign nationals in private law, it appears primarily 

in private international law through its use as a support officer, and the 

determination of the applicable law in a case related to a foreign state, and 

also aims at procedural law forms the basis of place and international 

jurisdiction in terms of legal policy, and nationality has been replaced by 

habitual residence, as the latter has become more flexible and open to the 

needs of individuals, moreover, habitual residence often allows the 

application of the country's local laws, this eases the burden on the 

burdensome courts and authorities of having to deal with foreign law. 

Second: Research Problem: 
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The problem of the research revolves around the lack of a clear and agreed 

concept of habitual residence, as all laws that adopted habitual residence 

relied on their own criteria to determine their concept, which many courts 

have to define the term fully. 

Third: Research Methodology: 

Our study of the subject of habitual residence and its problems in private 

international law requires that we follow the comparative approach in order 

to address our subject in all its aspects, as we will address it through a 

comparison between Iraqi legislation and Belgian law. 

Fourth: Research Structure:  

Our study required that it be divided into three sections as well as the 

introduction and conclusion, as in the first, we dealt with the concept of 

habitual residence, while in the second we dealt with the habitual residence 

in the original nationality, and in the third we devoted it to the habitual 

residence of acquired nationality. 

First topic 

The concept of habitual accommodation  

The habitual residence plays an important role in the scope of private 

international law, as it is related to nationality and conflict of laws and 

international jurisdiction, so it was necessary for us to know the concept of 

habitual residence from its inception and developments, and will touch on 

the definition of habitual residence, we will also show the habitual residence 

pillars, according to the following division:  

First Requirement 

The concept of habitual accommodation 

The general idea of habitual residence is the attachment of a person to a 

particular place with certain links showing the close connection and center 

of gravity of the person in that territory, therefore, it was necessary for us to 

show the emergence of the habitual residence and its concept and the 

statement of its pillars, and therefore we will address the above section 

according to the following demands: 

First Requirement 

Historical development of habitual accommodation 
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Habitual residence is one of the most important criteria in contemporary 

private international law, as it aims to establish a stable and effective link 

between the person and the geographical area in which he is located, it is 

about finding a different link capable of translating the levels of social 

integration of a person in an area governed by a certain legal system, taking 

into account the objectively verifiable elements, habitual residence first 

appeared and was then used as a compromise solution to the problem 

between domicile and nationality1 in the bilateral agreement between 

France and Prussia in 1880, it was a translation of the German term 

"gewöhnlicher Aufenthalt" which was used for the second time by the Hague 

Convention on Civil Procedure on November 14, 1896 because the domicile 

had acquired many different meanings in these countries, as a result, 

habitual residence has been an alternative to domicile in many conventions2. 

Since then, the habitual residence has become the preferred place 

in the work of the Hague Conference, especially since its third stage of 

development as well as in accordance with the rules of private international 

law enacted in recent years, today's realist perception highlights that the 

linking element of habitual residence is a modern trend of private 

international law3. 

Section II 

Definition of habitual residence 

In order to determine the definition of habitual residence under study, it is 

necessary to include the definition of habitual residence as follows  

In statistical terminology, the habitual residence in Eurostat within 

the Community Population Census Programme in 2001 was defined as "The 

geographical place where the enumerated person normally resides, and the 

place of his or her legal residence may also be, or the place where the person 

is at the time of the census"4. 

Through the definition of Eurostat, we note that it is allocated in 

statistical matters related to the census without mentioning the nature of 

habitual residence and what its criteria are.  

As for the definition of habitual residence in the legal terminology, 

it did not receive much attention from legislators in particular in countries 

that adopt the nationality system and moved away from home in regulating 

the provisions of conflict of laws and international jurisdiction, including the 

Iraqi legislator. 
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Even the legislation of States that have established a special law on 

habitual residence, including the Canadian province of Manitoba of 

29/10/19905, which legislated the law of domicile and habitual residence 

and did not define habitual residence, however, there is no legal definition 

agreed upon at the international or European level, and this seems to have 

been intentional, this is one of the advantages enjoyed by the habitual 

residence, in order to maintain its flexibility and keep pace with 

developments at the international and domestic levels, so a "purely 

practical" approach was used and allowed the courts to make decisions "on 

the basis of available factual data and guided by them as an intact 

processing6 and the legislation in which we found the definition of habitual 

residence is the Belgian Private International Law of 2004 in Article (4/2) 

thereof by stipulating that "For the purposes of the application of this Law, 

habitual residence shall mean that "The place where the natural person 

proves his main capacity, even in the absence of any registration and apart 

from permission to remain or prove himself to identify such place, particular 

account shall be taken of circumstances of a personal or professional nature 

that reveal permanent links with that place or the desire to establish such 

ties7." 

The judiciary has played a role in defining habitual residence in a 

number of courts, including the Supreme Court of Quebec8, which defined 

habitual residence in one case as "a place where he resides regularly, 

habitually lives and is not only the place where a person passes but requires 

that that place achieve more permanent ties than mere ties of ordinary 

residence"9. 

The Supreme Court's definition is absolute and ambiguous in 

determining the nature of habitual residence, it stated that habitual 

residence was the habitual residence of a person in a particular territory, 

with links or factors associated with habitual residence. 

Through the above definitions, the Supreme Court of Quebec 

definition of habitual residence can be weighed over the other definitions as 

"The place where a person resides regularly, with more permanent ties than 

residence" This is because this definition is characterized by generality and 

the absence of specific criteria for example, thus, the concept of this term 

shifts from flexibility to rigidity, as does the concept of domicile and 

nationality, which negates the purpose for which the habitual residence was 

established. 

Although we favour the definition of the Supreme Court of Quebec, 

we prefer not to limit habitual residence to a specific definition this is 
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because the reason for choosing the habitual accommodation in the first 

place is due to its real and real nature not because they are associated with 

inconsistent legal definitions and interpretations arising from different legal 

systems, this is an advantage of habitual residency in that it is not deprived 

of flexibility, keeps abreast of developments in societies and is used as a 

"purely pragmatic" approach to the courts when making decisions based on 

available factual data and guided by them as intact processing. 

Second Requirement 

Habitual Residence Pillars 

Through what was mentioned in the definition of habitual residence, we find 

that it consists of two pillars: the material element and embodied in the 

actual existence, the moral pillar is embodied in the intention to stay in this 

place for an unlimited period, and we will explain this as follows: 

Section I 

Material Pillar 

The jurist Marc Cziesielsky argued that10 residence has a kind of physical 

existence, the mere intention to settle in a particular state or territorial unit 

is not sufficient in itself, moreover, the term "Habitual" indicates that the 

mere physical existence alone is not sufficient but must be combined with 

the element of duration, even if the duration is interrupted by some period, 

but the place of residence must be at least the place where the person can 

be regularly located, adding that the person's demonstrable intent is 

unnecessary, if the actual presence continues for a long period of time, it is 

not necessary for the person to have an intention to make the place or 

territorial unit habitual residence, this was the view of the German Federal 

Court in one of its decisions, stating that "habitual accommodation depends 

primarily on factual circumstances"11. 

Section II 

Moral Pillar 

Others argued that12 there are three basic pillars of habitual residence: 

actual residence, continuity of residence, and persistence and perseverance 

to stay, actual residence refers to the place of the current person and not 

the place from which he passes or moves, as for the continuity residence, 

which is the duration of stay, for as long as this period is appreciable, 

because the habitual stay depends on "stability and permanent 

communication between the person and the place, and the temporary place 



Journal of Namibian Studies, 34 S1(2023): 628-645               ISSN: 2197-5523 (online) 
 

633 
 

or brief stops are excluded, as for the last element, which is the insistence 

residence, it includes a degree of stability to maintain the place of residence 

in the specified place, but the last element was criticized by this name, 

because the content of the insistence on survival must be investigated by 

the intention of the person's survival, in other words that the last element is 

simply the intention of the person to survive13, this intention is extracted 

from actions and facts from which the actual residence is inferred with the 

intention of staying without taking into account the duration of this 

intention. 

Therefore, habitual residence requires the existence of two pillars, 

the material element, represented by actual existence, and the moral 

element, represented by the intention of survival. 

The second topic 

The role of habitual residence in matters of nationality 

If habitual residence is the material element of domicile, its role in 

nationality is no less important than in domicile, with regard to the 

acquisition, loss and recovery of nationality, this is because the majority of 

States make habitual stay for a certain period in the territory of a State one 

of their essential and basic conditions for this purpose, therefore, we will 

address the role of habitual residence in the original nationality, which is 

granted either on the basis of the right of blood or on the right of the 

territory, and its role in the acquired nationality, which is granted either on 

the basis of change of sovereignty or through naturalization, and the role of 

habitual residence is important for the acquisition of nationality, and the 

original nationality is defined as "Nationality imposed on a person 

immediately upon birth because of his national origin, and this is called a 

criterion or basis (the right of blood) or because of his place of birth, and it 

is called the criterion or basis (the right of territory) or on the basis of both, 

and it is established for the person by virtue of the law without the need to 

submit an application or obtain approval from a particular body, its nature 

does not change its establishment at a date subsequent to birth, since its 

establishment is retroactive to the date of birth14, and it is also imposed 

because of the change of sovereignty in the territory15, through the above 

definition, it is clear to us that the original nationality is granted either by 

blood or regional association, or by birth in Iraq without residence in it, or 

when sovereignty in the region changes, which what is known as the 

nationality of incorporation, we must address each of them and show the 

role of habitual residence in it, as follows: 
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First Requirement 

Imposition of original nationality on the basis of alternation of sovereignty 

The original nationality at the beginning of the establishment of the Iraqi 

state was granted according to certain conditions, which is known as the 

original constituent nationality, which is “Nationality that is established for 

people at the time of the establishment of the state and its establishment is 

complementary to its constituents of a people, a territory, and an 

international personality, and states habitually arise either by changing 

sovereignty over a specific region and its separation from a particular state 

as a result of war, revolution, separation, or as a result of international 

agreements and treaties”16. 

The Iraqi nationality of incorporation was imposed on the person in 

the cases of residence in Iraq or employment in it, and the person can choose 

it in the event of his birth in Iraq without residing in it, article 3 of the Iraqi 

Law of Nationality of Incorporation issued on 9/10/1924 No. 42 of 1924 

stipulates that "Anyone who was on the sixth day of August 1924 of Ottoman 

nationality and habitually resides in Iraq shall cease to have Ottoman 

citizenship and shall be deemed to have Iraqi nationality as of the 

aforementioned date."  

Perhaps what falls within the subject of our research is the state of 

housing in Iraq, if an Ottoman person resides in Iraq for a certain period 

specified by law, the Iraqi nationality of incorporation is imposed on him, the 

Iraqi Nationality Law of 1924 (repealed) considered a person an Iraqi if he 

was an Ottoman on "August 6, 1924" and was habitually resident in Iraq, the 

meaning habitually is that he resided in Iraq for the period from "23 August 

1921" to "6 August 1924", so that he ceases to have Ottoman citizenship and 

is considered to have acquired Iraqi citizenship from the said date17. 

It should be noted that the term "habitually resident of Iraq" 

includes a special concept set out in article II, item (e), which states: 

"Habitually resident in Iraq: an expression that includes anyone who had his 

habitual residence from 23 August 1921 until 6 August 1924" and benefits 

from the aforementioned text that the Iraqi legislator has adopted the 

habitual residence as a basic condition for the Iraqi nationality of 

incorporation18. 

By reading the text of item (second) of the above article, it becomes 

clear that the basic condition for constituent nationality is the habitually 

residence in Iraq, which is represented from "August 23, 1921" to "August 6, 

1924", which is a period of two years, eleven months and fifteen days. 
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Although the law did not explicitly clarify this, the text remains 

ambiguous, in addition to the fact that the nationality of the establishment 

is a temporary and transitional nationality at the beginning of the 

establishment of the state until its stability and the development of a new 

law that carries the provisions and visions of the nascent state for the distant 

future. 

Second Requirement 

Imposition of original nationality on the basis of jus sanguinis 

The right of jus sanguinia is defined as the right of an individual to acquire 

the nationality of the State to which the father belongs, regardless of the 

place of his birth, this nationality is called the nationality of birth or descent, 

because its basis is the family origin from which the father descends, on this 

basis, we note that the Iraqi legislator, under the Nationality Act (in force) 

No. 26 of 2006, has adopted a new situation not known in previous Iraqi 

nationality legislation when it fully equates the right of blood descended 

from the father with the right of blood descended from the mother as a basis 

for original citizenship in Iraq, in the text of article 3 (a) of the Nationality 

Law (in force)19, according to the above-mentioned text, anyone born to an 

Iraqi father is considered an Iraqi by law at the moment of his birth, provided 

that the father possesses Iraqi nationality at the moment of the birth of his 

child, whether his Iraqi nationality is original or acquired. 

As for the Belgian Nationality Law of 1984, we find that it took the 

right of blood as a basis for the original nationality in Article (8/I) which 

considers a Belgian is everyone who was born in Belgium to a Belgian citizen, 

or born abroad to a citizen born in Belgium or the territory under Belgian 

administration, or to a Belgian citizen who, within a period of five years from 

the date of his birth, has submitted a declaration claiming that Belgian 

nationality has been granted to his child, or is of Belgian origin, provided that 

he does not retain another nationality until the age of eighteen or is freed 

before that age20. With regard to the role of habitual residence in the original 

nationality on the basis of the right of blood, we can say that there is no 

house of habitual residence therein, this is because once the right of blood 

is established, citizenship is granted without any conditions or restrictions 

and had to be mentioned to complete the habitual residence role in matters 

of nationality. 

Third Requirement 

Imposition of original nationality on the basis of the right of territory 
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The right of territory is defined as "the connection between an individual and 

the land in which he was born, irrespective of the nationality of his parents, 

whether they are nationals or foreigners, they are the basis for the 

imposition of original nationality21."  

The Iraqi Nationality Act (in force) has played a role in regulating this 

geographical basis in the text of article 3 (b)22, it came up with a set of 

conditions that must be met by a minor in order to prove his original 

nationality in Iraq, The Belgian Nationality Code also stipulates the right of 

the Territory in Article 10/1, a Belgian is considered to be anyone born in 

Belgium until he reaches the age of eighteen, but does not have another 

nationality23, Article 11 (I) stipulates that a Belgian child shall be considered 

on the basis of birth to be any person born in Belgium, provided that one of 

his parents is: born in Belgium and resident in Belgium for five of the ten 

years preceding the person's birth, or has lived in Belgium from birth and has 

foreign parents (or adoptive parents) born abroad and have resided in 

Belgium for 10 years and who issued the declaration of attribution before 

the twelfth birthday of the person24. 

From the foregoing, it is clear to us that there is no role for habitual 

residence in the original nationality on the basis of the right of territory, since 

the person acquires nationality directly without the need for residence or 

other naturalization procedures such as taking an oath or other conditions 

or procedures, as if the original nationality was imposed on the basis of jus 

sanguine, birth in Iraq and finding a foundling in Iraqi territory cannot be 

counted as habitual because of the lack of the habitual elements of 

residence in Iraq and none of its factors. 

The third topic 

Habitual residence is a basis for granting acquired citizenship 

Acquired nationality is defined as "nationality granted to a person at his 

request and under certain conditions"25.  

In the Iraqi Nationality Law (in force) No. 26 of 2006, we find the 

Iraqi legislator, nationality acquired in the event of change of sovereignty, 

naturalization, double birth, mixed marriage and dependency is provided 

for, as follows: 

First Requirement 

Acquisition of nationality by change of sovereignty 
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The change of sovereignty relates to the nationality of the incorporation that 

we talked about earlier in the original nationality of incorporation, however, 

it is here for the acquired nationality of incorporation, as the nationality of 

incorporation is granted voluntarily as stipulated in Article (7) of the 

Nationality Law of 1924 (repealed), which stipulates that: "Whoever has 

reached the age of majority of the Ottoman Empire and is not habitually 

resident in Iraq, except that he was born there, may submit on or before July 

17, 1927, a written statement choosing Iraqi nationality, then becomes an 

Iraqi if the Iraqi Government so agrees and has an agreement with the 

Government of the State in which that person resides, if such an agreement 

is required26." 

Accordingly, the habitual residence here was one of the conditions 

for granting the acquired nationality of incorporation, but its application 

comes in reverse, represented by the absence of the Ottoman habitual 

presence in Iraq, that is, he does not have a habitual residence during the 

period specified in the text, which is from August 23, 1921 until August 6, 

1924, and the Belgian Nationality Act of 1984 did not provide for the 

nationality of incorporation. 

The second requirement 

Acquisition of citizenship by habitual residence (ordinary naturalization)  

Nationality is no longer an eternal bond between a person and the state, 

rather, a person has the right to change his nationality at any time, this is 

confirmed by Article (15/2) of the Universal Declaration of Human Rights of 

1948, as it stipulates that “It is not permissible to arbitrarily deprive any 

person of his nationality nor the right to change his nationality.” Therefore, 

naturalization is the normal way for every foreigner to obtain the nationality 

of a country at a date later than birth27.  

Naturalization define as “Acquisition of the nationality of the State 

after birth and based on the request associated with the availability of 

certain conditions and in respect of which the State has the power of 

discretion.” Naturalization is granted to him, and the state has the freedom 

of discretion, as it has the right to answer or reject the request28. 

Iraqi nationality is acquired by naturalization in four cases, namely 

the acquisition of Iraqi nationality on the basis of birth outside Iraq from an 

Iraqi mother of an unknown or stateless father, double birth, extraordinary 

naturalization, and naturalization on the basis of long residence, the Iraqi 

legislator referred in the Nationality Law No. 43 of 1963 (repealed) in article 
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8, corresponding to the provision of article 6/I of the Iraqi Nationality Law 

(in force) on ordinary naturalization and specified its conditions as follows: 

First: The Minister may accept the naturalization of a non-Iraqi when the 

following conditions are met: 

a- To be of the age of majority.  

b- He entered Iraq legally and resides in it at the time of submitting the 

application for naturalization, with the exception of those born in Iraq 

and residents and those who have a civil status book and have not 

obtained a certificate of nationality.  

c- Legally resided in Iraq for a period of not less than ten consecutive years 

prior to the submission of the application.  

d- To be of good conduct and reputation and not convicted of a felony or 

misdemeanor involving moral turpitude.  

e- To have a clear means of subsistence.  

f- To be safe from communicable diseases. 

What concerns us through Article (6) mentioned above is the text of item 

(c) represented by residence, the Iraqi legislator has made the habitual 

period of residence for the acquisition of Iraqi nationality (10) years in order 

to integrate the foreigner into Iraqi society29. Article 6 is that the Iraqi 

legislature does not require naturalized persons to be fluent in the official 

language in Iraq, this is the opposite of what was applied in the Iraqi 

Nationality Act No. 43 of 1963 (repealed), which stipulates this very 

precisely, both for anyone born in Iraq to a foreigner who was not born in 

Iraq or for the general conditions of naturalization30, language is one of the 

main elements of social integration31. Therefore, we suggest that the Iraqi 

legislator follow what it followed in the Iraqi Nationality Law No. 43 of 1963 

(repealed) by adding a new item (j) to Article (6/I) of the Nationality Law (in 

force) to be as follows: Article (6) First: The Minister may accept the 

naturalization of a non-Iraqi when the following conditions are met: (j. To be 

conversant in Arabic or any legally recognized local language), while the 

Belgian Nationality Law has provided for more than one type of acquired 

nationality, including ordinary naturalization (long naturalization), provided 

that he is not less than 18 years old, and has legal residence for a period of 

ten years without interruption,  In addition to the conditions of social 

integration represented by his knowledge of one of the three national 

languages (French, German and Dutch), and to prove participation in 

society32, naturalization by merit (exceptional naturalization) is a condition 

of completion of 18 years and legally residing in Belgium and to prove the 

exceptional advantages he enjoys, whether in the scientific, sports, social or 

economic fields, and to prove the reason for the impossibility of obtaining 
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Belgian nationality in accordance with Article (12 bis)33 the Iraqi legislature 

did not provide for this, despite the importance of this type of naturalization 

because of its positive return to the country at all levels, therefore, we 

suggest that the Iraqi legislator adopt exceptional naturalization to bring 

distinctive competencies to the country, which will reflect positively either 

on the social, economic, sports or scientific side, the latter type provided for 

in the Belgian Nationality Code is naturalization of stateless persons who are 

at least 18 years of age and have legal residence in Belgium for two years34. 

Third Requirement 

Acquisition of citizenship by habitual residence (double birth) 

Double birth means multiple births in the territory of a State, such as if the 

father and son are born in the territory of the same State, some States do 

not consider mere birth on their territory in order to acquire their nationality 

and require birth to be accompanied by certain facts that indicate the 

attachment of the newborn and his physical or moral attachment to the 

children of that State, including this case, which is known as double birth35.  

It is necessary to focus on what the Iraqi legislator mentioned in 

Article 5 of the Nationality Law (in force), as it did not specify the habitual 

length of stay in double childbirth, but by reading the text, it becomes clear 

that the habitual period of residence is more than ten years, a person 

(father) cannot marry at the age of ten in order to have a child of his 

nationality, if we refer to Iraqi law, the minimum age for marriage is for 

anyone who has completed fifteen years of age and is a licensed minor in 

accordance with article 8 of the Iraqi Personal Status Law No. 188 of 195936, 

if she is a woman, the habitual period of residence can be ten years, 

according to Iraqi law. But of course, a foreigner applies his personal law in 

matters of personal status in relation to marriage, if the person is Arab, most 

Arab laws have the minimum age for marriage, as is the case in Iraqi law, as 

for foreign legislation, the age of marriage may be higher than Arab 

legislation, therefore, we can say that the habitual residence in double birth, 

at the very least, is more than ten years on the measurement of the age of 

marriage, in addition, the text only mentions if the father of the newborn 

was born in Iraq, what is the ruling if the mother of the newborn is the one 

born in Iraq and habitually residing there?  For example, his father is outside 

Iraq or is present but was not born in Iraq or for any other reason, taking into 

account the rights of women and their equality with men, in accordance with 

Article 3 of the Iraqi Nationality Law, in which a woman has the right to 

transmit the original nationality of her children, a fortiori, the granting of 



Journal of Namibian Studies, 34 S1(2023): 628-645               ISSN: 2197-5523 (online) 
 

640 
 

citizenship to her children on the basis of double birth, the Belgian 

nationality law does not include double births. 

Fourth Requirement 

Acquisition of citizenship by habitual residence (mixed marriage) 

A mixed marriage is defined as a marriage in which the nationality of both 

spouses differs at the time of the conclusion of the contract or after that 

date, the Iraqi Nationality Act (in force) has adopted the idea of mixed 

marriage as a reason for granting nationality to both the husband as long as 

the husband or wife is Iraqi, in this context, it is important to distinguish 

between two situations37: 

The first case: the acquisition of Iraqi nationality on the basis of mixed 

marriage by a non-Iraqi married to an Iraqi woman in accordance with article 

7 of the Iraqi Nationality Law (in force) and under the same conditions 

stipulated in article 5 in all its items, provided that the period of residence 

provided for in item (c) of item I of article 6 of the Iraqi Nationality Law (in 

force) shall not be less than five years, with the marital bond remaining 

continuous. Article 7 of the Iraqi Nationality Act in force stipulates that:"The 

Minister may accept the naturalization of a non-Iraqi married to an Iraqi 

woman if he meets the conditions set forth in Article 6 of this Law, provided 

that the period of residence stipulated in item (c) of Clause or not of Article 

6 of this Law shall not be less than five years and the marital bond shall 

remain." 

The second case: granting Iraqi nationality on the basis of mixed marriage to 

non-Iraqi women married to Iraqis under the following conditions: 

1. Submit an application to the Minister of the Interior, a condition that 

automatically requires that this woman be fully competent.  

2. The lapse of (5) years since her marriage and residence in Iraq. 

3. The continuation of the marital bond until the date of submission of the 

application.  

Exceptions shall be made for those who are divorced or whose husband 

has died and whose divorced or deceased husband has a child in accordance 

with article 11 of the Iraqi Nationality Law (in force). 

This period is necessary to ensure that the wife is worthy of holding Iraqi 

nationality, we note that the Iraqi legislator also did not require this type of 

naturalization to be familiar with the Arabic language, unlike the Belgian 

legislator, which provided for naturalization by mixed marriage in article 12 



Journal of Namibian Studies, 34 S1(2023): 628-645               ISSN: 2197-5523 (online) 
 

641 
 

bis/3, where it stipulated that it must be completed by 18 years of age, and 

to be a resident of Belgium for a period of 5 years, and 3 years have passed 

since his marriage to a Belgian citizen, as well as his conversant of one of the 

official national languages, in addition to proof of social integration38.   

Conclusion: 

After completing our research entitled "Habitual residence and its role in 

nationality matters", we reached a set of results and recommendations as 

follows: 

First: Results: 

1. There is no internationally agreed definition of habitual residence, 

although it was defined, it was not a comprehensive immune definition 

that includes all its characteristics, because the habitual residence 

represents the practical reality of the individual, this is one of its 

advantages to adapt to all variables and maintain its flexibility as a 

regenerative support officer. 

2. The Iraqi legislator did not clarify the habitual residence, although it is 

mentioned in several legal texts, as stipulated in the Iraqi Nationality Law 

No. (42) of 1942, so since then the legislator has taken it but has not 

made it clear . 

3. The Iraqi legislator did not provide for ordinary naturalization in the 

Nationality Law in force in Article (6) as one of the conditions for 

naturalization is to be conversant in the Arabic language, contrary to 

what was applied in the Iraqi Nationality Law No. (43) of 1963 (repealed), 

it also did not require it for naturalization by mixed marriage, which is 

one of the most important criteria for habitual residence, which is social 

integration, which is stipulated in the Belgian nationality law. 

4. Habitual residence is one of the criteria of private international law along 

with nationality and domicile, it has played a major role in international 

conventions, although it is an independent attribution officer to 

determine jurisdiction and applicable law, it is closely related to domicile 

and nationality, therefore, the rules of nationality should be developed 

and adopted on new controls, the most important of which is the 

habitual residence, especially since some topics may require the 

development of Iraqi legal rules in line with international positions 

because of their desired benefits in achieving a kind of appropriateness 

and developing means of resolving disputes in a more consistent and just 

manner with the facts. 

Second: Recommendations: 
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1. We call on the Iraqi legislator to adopt the habitual residence, especially 

in matters of jurisdiction and to determine the applicable law, because 

most of the international conventions in this aspect make the habitual 

residence the main attribution officer for them along with the law of 

will.  

2. We propose to the Iraqi legislator to amend Article (6) of the Nationality 

Law No. (26) of 2006 by adding a new item to it to be as follows: 

Article (6) First: The Minister may accept the naturalization of a non-

Iraqi when the following conditions are met: (j) He must be conversant 

with Arabic or any legally recognized local language. 
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